Page 1

2006 U.S. Dist. LEXIS 5938, *; 108 Soc. Sec. Rep. Service 549

MARLO T GARNES, Plaintiff, v. JO ANNE B BARNHARDT, Commissioner of So-
cial Security Defendant.

No C 02-4428 VRW

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
CALIFORNIA

2006 U.S. Dist. LEXIS 5938; 108 Soc. Sec. Rep. Service 549

January 31, 2006, Decided
January 31, 2006, Filed

PRIOR HISTORY: Garnes v. Barnhardt, 352 F. Supp.
2d 1059, 2004 U.S. Dist. LEXIS 26736 (N.D. Cal., 2004)

COUNSEL: [*1] For Mario T. Garnes, Plaintiff: Ge-
rald A. Mclntyre, National Senior Citizens Law Center,
Los Angeles, CA; Ralph Murphy, Bay Area Legal Aid,
Richmond, CA; Robert P. Capistrano, Bay Area Legal
Aid, Oakland, CA.

For JoAnne B. Barnhart, as Commisioner of the Social
Security Adminstration, Defendant: Alex G. Tse, U.S.
Attorney's Office, San Francisco, CA; Sara Winslow,
United States Attorney's Office, Northern District of
California, San Francisco, CA.

JUDGES: VAUGHN R WALKER, United States Dis-
trict Chief Judge.

OPINION BY: VAUGHN R WALKER
OPINION

ORDER

Plaintiff Marlo T Garnes, having prevailed in her
appeal from the Social Security Administration's (SSA's)
decision to terminate her benefits, now moves for an
award of $ 46,172.48 in attorney fees and costs pursuant
to the Equal Access to Justice Act (EAJA), 28 USC §
2412(d). Doc # 30 (P1 Mot); Doc # 33 (Pl Reply) at 8.
Defendant Joanne B Barnhart opposes the motion. Doc #
31 (Def Opp). For the reasons stated herein, the court
GRANTS plaintiff an award of $ 38,796.75.

I

Plaintiff's appeal to this court turned on the issue of
the manner in which the Social Security Administration
applied 20 CFR 416.1339 [*2] , the implementing regu-
lation for 42 USC § 1382(e)(4)(4). 20 CFR 416.1339(b)
authorized the suspension of benefits in the month in
which

a warrant or order for the individual's
arrest or apprehension, an order requiring
the individual's appearance before a court
or other appropriate tribunal * * * or simi-
lar order is issued by a court or other duly
authorized tribunal on the basis of an ap-
propriate finding that the individual -- (A)
Is fleeing, or has fled, to avoid prosecu-
tion as described in paragraph (a)(1) of
this section * * *

or (i) "The first month during which the individual fled
to avoid such prosecution * * * if indicated in such war-
rant or order, or in a decision by a court or other appro-
priate tribunal."

That regulation in turn was designed to implement a
1996 law codified at 42 USC § 1382(e)(4):

No person shall be considered an eligi-
ble individual or eligible spouse for pur-
poses of this subchapter with respect to
any month during such month the person
is --

(A) fleeing to avoid persecution, or
custody or confinement after conviction,
under the laws of the place from [*3]
which the person flees, for a crime, or an
attempt to commit a crime, which is a fel-
ony under the laws of the place from
which the person flees * * *; or

(B) violating a condition of probation
or parole imposed under Federal or State
law.

On November 5, 2004, this court granted plaintiff's
motion for summary judgment on the basis that the
SSA's Appeals Council failed to employ correct legal
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principles when applying 42 USC § 1382(e)(4) to the
facts of plaintiff's case and that substantial evidence did
not support the SSA's conclusions because: (1) the plain
language of the regulation compelled closer scrutiny of
the factual basis for terminating an individual's SSI bene-
fits under 42 USC § 1382(e)(4) because a warrant must
contain a finding, as the regulation's language requires,
that "plaintiff was fleeing to avoid prosecution," not
merely that she failed to appear; (2) the SSA's contention
that there was no intent requirement for an individual to
be "fleeing" was unsupportable, in that the SSA was ob-
ligated to determine that actions by an individual that are
used as the basis for terminating that individual's SSI
benefits are, [*4] at least in part, motivated by an intent
to avoid prosecution; and (3) the SSA's factual determi-
nation that plaintiff was "fleeing" was not supported by
substantial evidence in the record. Doc # 27. The court
entered judgment in favor of plaintiff and against defen-
dant.

11

Plaintiff bases her motion for attorney fees and costs
on the EAJA, which provides:

Except as otherwise specifically pro-
vided by statute, a court shall award to a
prevailing party other than the United
States fees and other expenses * * * in-
curred by that party in any civil action * *
* including proceedings for judicial re-
view of agency action, brought by or
against the United States * * * unless the
court finds that the position of the United
States was substantially justified or that
special circumstances make an award un-
just.

28 USC § 2412(d). "Fees" includes "reasonable attorney
fees," which are defined to include "prevailing market
rates for the kind and quality of the services furnished,
except that * * * attorney fees shall not be awarded in
excess of $ 125 per hour unless the court determines that
an increase in the cost of living or a special factor, such
[*5] as the limited availability of qualified attorneys for
the proceedings involved, justifies a higher fee." "Party"
includes, as relevant here, "an individual whose net
worth did not exceed $ 2,000,000 at the time the civil
action was filed."

Plaintiff qualifies as a "prevailing party" for EAJA
purposes. Her net worth did not exceed $ 2,000,000 at
the time the civil action was filed, and her success in
appealing the SSA's action meets the statutory standard.
See Gutierrez v Barnhart, 274 F3d 1255, 1257 (9th Cir

2001) ("An applicant for disability benefits becomes a
prevailing party for the purposes of the EAJA if the de-
nial of her benefits is reversed and remanded regardless
of whether disability benefits ultimately are awarded").

Plaintiff is not entitled to an award of fees, however,
if the court determines that the position of the United
States was "substantially justified" or that "special cir-
cumstances make an award unjust" 28 USC §
2412(d)(1)(A). In Pierce v Underwood, 487 US 552, 565,
108 S. Ct. 2541, 101 L. Ed. 2d 490 (1988), the United
States Supreme Court defined "substantially justified" as
"justified in substance or in the main -- that is, justified
[*6] to a degree that could satisfy a reasonable person."
This definition is "no different from the 'reasonable basis
both in law and fact' formulation adopted by the Ninth
Circuit and the vast majority of other Courts of Appeals
that have addressed this issue." Id.

Under the law of this circuit, the burden is on the
government to demonstrate that its position was substan-
tially justified or that special circumstances exist to make
an award unjust. Gutierrez, 274 F3d at 1258, citing Love
v Reilly, 924 F2d 1492, 1495 (9th Cir 1991). The EAJA
states that the "'position of the Unites States' means, in
addition to the position taken by the United States in the
civil action, the action or failure to act by the agency
upon which the civil action is based [.]" 28 USC §
2412(d)(2)(D). Accordingly, the court must determine
whether the government was substantially justified in (1)
"taking its original action" and (2) "defending the valid-
ity of the action in court." Gutierrez, 274 F3d at 1259.

Upon careful consideration of the parties' memo-
randa and the applicable law, the court concludes that
neither the final decision [*7] of the SSA in plaintiff's
case nor the agency's litigation position in defense of that
decision was "substantially justified" and that there are
no "special circumstances" present that would make an
award unjust.

In the present case, the legal and factual errors in the
Appeals Council's reasoning, as outlined above, were so
significant as to necessitate the conclusion that the SSA's
position was not "substantially justified." Moreover,
while the SSA litigated Garnes, it was litigating two
other cases involving the interpretation of the "fleeing
felon" provision in 42 USC § 1382(e)(4)(A): Blakely v
Commissioner, 330 F. Supp. 2d 910 (WD Mich 2004)
and Hull v Barnhart, 336 F Supp 2d 1113 (D Or 2004).
Although the commencement of litigation in Garnes in
September 2002 and the filing of defendant's cross-
motion for summary judgment in March 2003 predated
the decisions in Blakely and Hull, the absence of adverse
court judgments arising from the SSA's enforcement of
the "fleeing felon" provision did not render the govern-



Page 3

2006 U.S. Dist. LEXIS 5938, *; 108 Soc. Sec. Rep. Service 549

ment's litigation stance "substantially justified." It was
not.

The Ninth Circuit does not recognize [*8] a "free
pass" under the EAJA for issues not previously litigated:
"there is no per se rule that EAJA fees cannot be awarded
where the government's litigation position contains an
issue of first impression" and that the government's plea
for "an automatic 'first impression' free pass * * * con-
travene [d] the purpose of the EAJA [.]" Gutierrez, 274
F3d at 1259. Moreover, whether a litigated issue is one
of first impression may be considered as one factor in
determining whether the government's litigation position
is substantially justified, but does not constitute a "spe-
cial circumstance." Id.

In Gutierrez, the Ninth Circuit held that the district
court abused its discretion by denying fees to a prevail-
ing plaintiff. The Ninth Circuit rejected the government's
argument that 20 CFR § 1520a was "unclear": "[t] he
regulation in force before and during litigation stated that
a [particular form] 'must be completed' and 'will be ap-
pended to the decision.! There was nothing ambiguous
about this requirement." Id at 1259. The court also re-
jected the government's argument that its litigation posi-
tion was substantially justified by the lack of Ninth Cir-
cuit [*9] precedent where three other circuits had an-
nounced decisions contrary to the view advocated by the
government. Id at 1261.

In Pirus v Bowen, 869 F2d 536, 537-38 (9th Cir
1989), the Ninth Circuit affirmed the district court's hold-
ing that neither the agency's adoption of a regulation
establishing age-based criteria for withholding benefits
from divorced spouses of deceased wage-ecarners under
42 USC § 402(e)(1)-(3)(A) and its enforcement of that
regulation against plaintiff nor its litigation stance in
defense of that regulation were "substantially justified."
As relevant here, the court gave little weight to the fact
that the dispute concerned the agency's interpretation and
implementation of a new statute, id at 539, and held that
both the decision denying benefits and the defense of that
position through litigation were not "substantially justi-
fied."

In opposition to Garnes's motion, the SSA relies on
Kali v Bowen, 854 F2d 329, 332 (9th Cir 1988), which it
characterizes as "remarkably similar" to the present case.
Def Opp at 2. In Kali, the plaintiffs sought fees under the
EAJA after successfully [*10] challenging federal and
state regulations that changed conditions of eligibility for
Aid to Families with Dependent Children. Kali, 854 F2d
at 330. The district court held that the Secretary was sub-
stantially justified because the case was "one of first im-
pression in this circuit. If the question of law is unre-
solved and of unclear resolution, then the government's
litigation of the issue is reasonable and substantially jus-
tified." Id at 330-31 (citing Minor v United States, 797
F2d 738, 739 (9th Cir 1986); Foster v Tourtellotte, 704
F2d 1109 (9th Cir 1983)). Reviewing the district court's
decision under the "highly deferential" abuse-of-
discretion standard, the Ninth Circuit affirmed, holding
that "[t] he Secretary's interpretation of the complex
statutory scheme was justifiable on the facial language of
the relevant statutes and did not clearly contravene con-
gressional intent." Id at 334. The government argues that
because the SSA's position prevailed in Kali "despite a
string of losses in other courts," Def Opp at 2, n 1, it
must prevail on the instant motion.

Kali, however, is distinguishable from the instant
[*11] case. This court found the SSA's interpretation of
"fleeing" unsupportable and the POMS policy not even a
reasonable reading of the SSA regulation. Accordingly,
the SSA's interpretation was not a "facially correct read-
ing of the statute" as in Kali. See Kali, 854 F2d at 334.

In summary, the court concludes that the govern-
ment's position in this case was not "substantially justi-
fied" and an award of fees is therefore proper under the
EAJA.

I

Having determined that an award of fees is proper,
the court must now determine the amount of the award.
In particular, the court must determine whether an hourly
rate in excess of the statutory rate is appropriate. See 28
USC § 2412(d)(2)(A). The specifics of plaintiff's fee re-
quest are set forth below:

Yrs/practice Hours Rate Total/row

Attorney Gerald A 38 89.3 $ 500 $ 44650.00
Mclntyre

Attorney Ralph 30 5.3 $ 152.78 $809.73
Murphy

Paralegal E Madrigal 8.3 $75 $ 622.50
Costs $90.25
Total (with Costs) $46172.48
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The 5.3 hours billed for work performed by attorney
Ralph Murphy of Bay Area Legal Aid in 2002 are [*12]
billed at a rate stated to be the EAJA statutory cap with a
cost-of-living adjustment authorized by statute. P1 Mot at
3, P 10 and Ex C. According to Thangaraja v Gonzales,
428 F3d 870, 876-77 (9th Cir 2005), however, the EAJA
rate for work performed in 2002 stands at § 144.43; Mr
Murphy's time will be compensated at that rate. Mr Mur-
phy's hours constitute merely 5.6% of the total attorney
hours expended.

Mr Mclntyre's hours represent 94.4% of the total at-
torney hours. Only Mr MclIntyre's hourly rate is at issue
on this motion. There are no specific EAJA provisions
relating to paralegals, so an appropriate rate for Ms Mad-
rigal's time must also be determined.

An award in excess of the statutory rate is only ap-
propriate where "lawyers skilled and experienced enough
to try the case are [not only] in short supply," but there is
also limited availability of "attorneys having some dis-
tinctive knowledge or specialized skill needful for the
litigation in question." Pierce v Underwood, 487 U.S.
552, 573, 108 S. Ct. 2541, 2553, 101 L. Ed. 2d 490
(1988). The Ninth Circuit has distilled the Supreme
Court's Pierce v Underwood holding into a two-prong
test: (1) the attorney must [*13] possess "distinctive
knowledge and skills" and (2) the qualifications must be
"in some way needed in the litigation and cannot be ob-
tained elsewhere at the statutory rate." Pirus, 8§69 F2d at
542.

The prevailing attorneys in Pirus included the Na-
tional Senior Citizens Law Center in Los Angeles, one of
the law offices seeking a fee award on the instant motion.
About the plaintiff's attorneys, the court held that their
expertise was of a kind warranting above-cap fee rates:

In the instant case, Pirus's attorneys had
developed a practice specialty in social
security law. Having litigated various
class actions challenging provisions of the
Act, they had extensive knowledge of the
Act, its legislative history, and the devel-
opment of the Social Security Administra-
tion's regulations. The expertise and skills
that they developed are in many ways
akin to those developed by a patent law-
yer: expertise with a complex statutory
scheme; familiarity and credibility with a
particular agency; and understanding of
the needs of a particular class of clients --
in this case, the elderly -- and of how

those needs could best be met under the
existing statute and regulations. [*14]

Id.

On this motion, plaintiff's attorney Gerald A Mcln-
tyre argues that, like the attorneys in Pirus, he possesses
distinctive knowledge and skills that were necessary to
litigating Garnes. A 1967 graduate of Yale Law School
and an attorney with the National Senior Citizens Law
Center in Los Angeles since 1993, Mcintyre specializes
in Social Security and SSI non-disability issues. P1 Mot,
Mclintyre Decl at PP 3-4. In particular, McIntyre has
developed "an even more specialized expertise" in the
"fleeing felon" provision in 42 USC § 1382(e)(4)(A) and
issues thereunder. Id at P 5. McIntyre submits consider-
able evidence demonstrating this expertise in social secu-
rity law and specifically detailing his experience with
cases involving the "fleeing felon" provision and recog-
nizing MclIntyre as a national expert on this provision.
See generally Pl Mot; P1 Reply.

Mclntyre argues further that the second prong of the
Pirus "special factor" test -- that his special services were
necessary to the litigation -- was satisfied. Mclntyre as-
serts that without his expertise in interpreting the "fleeing
felon" provision this action could not have been brought.
[*15] Pl Reply at 5. There had been no challenges to the
Commissioner's interpretation of the statute before Mcln-
tyre began litigating the issue: "[i] n general, attorneys
did not question the Commissioner's interpretation." Id.
Furthermore, Mclntyre states that if he had not agreed to
represent plaintiff, plaintiff would likely not have been
able to find another attorney in California willing to take
her case at the statutory EAJA rate. P1 Mot at 2-3.

In opposition, the government argues that because
there was no body of law under the "fleeing felon" stat-
utes in existence at the time the case was filed and be-
cause the court relied on dictionary definitions of "flee-
ing" in making its ruling, the case did not require the
distinctive knowledge and skill that would, under Pirus,
warrant an award of fees in excess of the EAJA cap. Def
Opp at 4.

In addition, the government challenges ten of the
hours expended by paralegal Eleanor Madrigal on efforts
to resolve plaintiff's Virginia arrest warrant and 1.8 hours
spent by attorney MclIntyre on the same matter, contend-
ing that these hours did not help the litigation, but rather
helped plaintiff obtain benefits. In reply, plaintiff dis-
putes [*16] that the hours in question were not expended
on the litigation, but nonetheless reduces her demand to
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delete half of the disputed hours (5.0 hours of Mclntyre's
time, and 0.9 hours of Madrigal's time).

The court concludes that a typical social security
disability practitioner would be unlikely to bring a case
that involved challenging SSA's implementation of its
own regulations as too complicated, difficult and risky.
Mclntyre possessed distinctive knowledge of the whole
statutory scheme and, specifically, the 1996 revisions to
the Act and the new regulations issued thereunder, as
well as of the SSA's policies and practices implementing
those regulations; he employed this expertise directly in
his representation of plaintiff in this matter and his hours
expended on the case are reasonable. He is entitled to
fees at a rate in excess of the EAJA statutory cap.

v

It remains for the court to determine appropriate
rates for the work of Mr McIntyre and Ms Madrigal.

The United States Supreme Court has stated "once a
private litigant has met the multiple conditions for eligi-
bility for EAJA fees, the district court's task of determin-
ing what fee is reasonable is essentially the same [*17]
as that described in Hensley v Eckerhart, 461 US 424,
103 S. Ct. 1933, 76 L. Ed. 2d 40 (1983)]" -- that is, "to
allow the district court discretion to determine the
amount of a fee award * * *." Commissioner, INS v Jean,
496 U.S. 154, 161, 110 S. Ct. 2316, 110 L. Ed. 2d 134
(1989).

The blended rate for a reasonable attorney fee at
prevailing market rates that this court has awarded under
fee-shifting statutes such as 28 USC § 1447(c) would not
be apposite here, because such rates are designed to re-
munerate the work of "reasonably competent counsel,
not counsel of unusual skill and experience," e g, Albion
Pacific Property Resources, LLC v Seligman, 329 F
Supp 2d 1163, 1169 (ND Cal 2004). Yet entitlement to
above-cap rates under the EAJA is synonymous with
distinctive knowledge and skills especially relevant to
the litigation at issue.

Relying on Jean, another judge of this court
awarded fees under the EAJA at rates up to $ 320 per
hour in 1994, finding these to represent, in the words of
EAJA, "prevailing market rates for the kind and quality
of services furnished". Sneede v Coye, 856 F. Supp. 526,
534 (ND Cal 1994)(Henderson, J). The statutory scheme
at [*18] issue was the Medicaid program, "recognized as
one of the most complex, arcane, and difficult areas of
practice [in which] very few attorneys are competent to
practice." Id at 535. Lead counsel in the case had submit-
ted evidence that she was "one of the, if not the, most
knowledgeable and outstanding attorney [sic] litigating
complex health care/Medicaid issues in California, and

perhaps the country." Id. In this regard, Sneede is appo-
site.

It is the practice of the undersigned judge, however,
to rely on official data to determine appropriate hourly
rates, not on an attorney's self-proclaimed rates or decla-
rations regarding hourly rates charged by law firms. One
reliable official source for rates that vary by experience
levels is the Laffey matrix used in the District of Colum-
bia. See
http://www.usdoj.gov/usao/dc/Divisions/Civil_Division/
Laffey Matrix _4.html (citing Laffey v Northwest Air-
lines, Inc, 572 F Supp 354 (D DC 1983), affd in part,
rev'd in part on other grounds, 241 U.S. App. D.C. 11,
746 F2d 4 (DC Cir 1984), cert denied, 472 US 1021, 105
S. Ct. 3488, 87 L. Ed. 2d 622 (1985)). See, e g, In re
HPL Technologies, Inc Securities Litigation, 366 F.
Supp. 2d 912, 921 (ND Cal 2005) [*19] (Laffey matrix
used to determine fee rates where senior attorney de-
voted much time to settlement discussions and prepara-
tion). Under the 2005 Laffey matrix, attorneys with 20 or
more years of experience bill $ 390/hour and paralegals
bill § 110/hour. These rates are tailored to the District of
Columbia. Mclntyre is based in Los Angeles. It is this
court's practice to adjust fees drawn from the Laffey ma-
trix in accordance with the locality pay differentials ap-
plicable to the federal judiciary, an agency that employs
legal professionals throughout the United States. See
http://'www.opm.gov/oca/05tables/pdfisalhr.pdf. The
Washington-Baltimore area is subject to a +15.98% lo-
cality pay differential, whereas the Los Angeles-Long
Beach-Riverside area is subject to a 23.18% locality pay
differential. The discrepancy between these two percent-
ages -- 6.2% ' -- amounts to the upward adjustment from
the Laffey rates to which Mr Mclntyre and Madrigal are
entitled.

1 (123.18-115.98)/115.98 = 0.06208, or about
6.2%

[*20] The court thus concludes that Mclntyre's
time should be compensated at § 414 per hour and Mad-
rigal's time at $ 117 per hour. Combining these rates with
the stated hours and rounding yields a $ 36,970 fee for
Mclntyre and an $ 981 fee for Madrigal. Combining
these amounts with a $ 765.50 fee for Murphy, the total
attorneys' fee to which plaintiff is entitled comes to $
38,706, plus $ 90.25 in costs.

\%

The court GRANTS plaintiff's motion for attorneys'
fees and costs. Defendants must pay plaintiff's counsel an
award of $ 38,796.75.

IT IS SO ORDERED.
1-31-2006
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VAUGHN R WALKER
United States District Chief Judge






