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PRIOR HISTORY: Willis v. City of Oakland, 2005 
U.S. Dist. LEXIS 36808 (N.D. Cal., July 26, 2005)

CASE SUMMARY:

PROCEDURAL POSTURE: The court ordered plain-
tiff's two attorneys to show cause why they should not be 
sanctioned pursuant to Fed. R. Civ. P. 11 and 28 U.S.C.S. 
§ 1927 based on the filing of plaintiffs' complaint with-
out an adequate investigation. The attorneys filed their 
individual responses to the order to show cause. The 
court held that they had unreasonably and vexatiously 
multiplied the proceedings in this case in violation of 28 
U.S.C.S. § 1927.

OVERVIEW: After reviewing the applicable law, the 
court concluded it could sanction the filing of the origi-
nal complaint with an award of fees under § 1927. It 
went on to consider sanctions under Fed. R. Civ. P. 11. 
The court noted that the past contributions of one of the 
attorneys to the California legal community did not ex-
plain or mitigate his behavior; in fact his years of experi-
ence and success served to magnify the egregiousness of 
his conduct. The court held that the attorney's investiga-
tion was inadequate where he signed the complaint based 
on (1) a single interview with plaintiffs, (2) an oral status 
report (the substance of which remained a mystery) from 
an unavailable private investigator, and (3) some form of 
limited conduct with an agency with having no connec-
tion to the events. The other attorney drafted and filed 
the complaint based entirely on papers contained in a 
file; he conducted no independent investigation into the 
allegations. Therefore, Fed. R. Civ. P. 11 sanctions were 
appropriate.

OUTCOME: The court's previous order was vacated. 
The two attorneys were sanctioned under the Federal 
Rules of Civil Procedure and ordered to pay sanctions in 
the amount of $ 10,800 to the court.

LexisNexis(R) Headnotes

Civil Procedure > Sanctions > Baseless Filings > 
Frivolous Lawsuits
Civil Procedure > Sanctions > Misconduct & Unethical 
Behavior
[HN1] The filing of a complaint may be sanctioned pur-
suant to Fed. R. Civ. P. 11 or a court's inherent authority, 
but it may not be sanctioned pursuant to 28 U.S.C.S. § 
1927. This is so because § 1927 applies only to unneces-
sary filings and tactics once a lawsuit has begun.

Civil Procedure > Sanctions > Baseless Filings > 
Frivolous Lawsuits
[HN2] Where the complaint is the primary focus of Fed. 
R. Civ. P. 11 proceedings, a district court must conduct a 
two-prong inquiry to determine (1) whether the com-
plaint is legally or factually baseless from an objective 
perspective, and (2) if the attorney has conducted a rea-
sonable and competent inquiry before signing and filing 
it. In other words, it is not enough that an attorney con-
ducted an insufficient factual investigation before filing 
the complaint; the complaint must also be, from an ob-
jective perspective, legally or factually baseless. The 
inquiry whether the complaint is factually baseless can 
be stated thus: Would a reasonable attorney have be-
lieved plaintiff's complaint to be well-founded in fact 
based on what a reasonable attorney would have known 
at the time?

Civil Procedure > Remedies > Costs & Attorney Fees > 
Attorney Expenses & Fees > General Overview
Civil Procedure > Sanctions
[HN3] Fed. R. Civ. P. 11 distinguishes between sanc-
tions imposed upon motion of a party and those imposed 
by show-cause order on the initiative of the court. Spe-
cifically, the court cannot on its own initiative impose 
sanctions by directing payment of attorneys' fees and 
expenses incurred as a result of a Rule 11 violation.
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Civil Procedure > Remedies > Costs & Attorney Fees > 
Attorney Expenses & Fees > Reasonable Fees
[HN4] To determine a reasonable attorney fee award, 
courts employ the lodestar method. Three figures are 
salient in a lodestar calculation: (1) counsel's reasonable 
hours, (2) counsel's reasonable hourly rate and (3) a mul-
tiplier thought to compensate for various factors (includ-
ing unusual skill or experience of counsel or the ex ante 
risk of nonrecovery in the litigation).

COUNSEL:  [**1]  For Lillie Willis, Lavita Oliver, 
Plaintiffs: John L. Burris, Law Offices of John L. Burris, 
Oakland, CA; Miles Washington, Law Offices of Miles 
Washington, Oakland, CA.

For City of Oakland, a municipal corporation, Defen-
dant: Christopher Andrew Kee, James F. Hodgkins, Oak-
land City Attorney's Office, Oakland, CA.

For Richard Word, in his capacity as Chief of Police for 
the City of Oakland, Fought, City of Oakland Police Of-
ficer, Defendant: James F. Hodgkins, Oakland City At-
torney's Office, Oakland, CA.  

JUDGES: VAUGHN R WALKER, United States Dis-
trict Chief Judge.  

OPINION BY: VAUGHN R WALKER

OPINION

 [*597]  ORDER

On July 26, 2005, the court entered an order finding 
that plaintiffs' counsel John L Burris and Miles Washing-
ton should be sanctioned pursuant to 28 USC § 1927 and 
FRCP 11. Doc # 36. The July 26, 2005, order is hereby 
VACATED. This order shall supersede the July 26, 2005 
order.

For the reasons discussed below, the court 
SANCTIONS Messrs Burris and Washington pursuant to 
FRCP 11. The court ORDERS  [*598]  Burris and Wash-
ington to pay $ 10,800 to the court on or before Novem-
ber 15, 2005.

I

On [**2]  June 19, 2005, the court ordered Burris 
and Washington to show cause why they should not be 
sanctioned pursuant to FRCP 11 and 28 USC § 1927. 
Doc # 30 at 12-14 (the "OSC"). The parties are familiar 
with the facts underlying the OSC and thus the court 
need not fully recite them here. Suffice it to say the court 
concluded that the filing of plaintiffs' complaint was 
predicated on an inadequate investigation and that this 

reckless behavior by Burris and Washington unreasona-
bly and vexatiously multiplied the proceedings in this 
case. Id.

Burris and Washington filed their individual re-
sponses to the OSC on June 30, 2005. Docs # 32 (Burris 
Resp); # 33 (Washington Resp). In an order entered July 
26, 2005, the court concluded that Burris and Washing-
ton had unreasonably and vexatiously multiplied the pro-
ceedings in this case in violation of 28 USC § 1927. Doc 
# 36 at 5. The court directed defendants to file their re-
quest for attorney fees and costs reasonably incurred in 
(1) drafting and filing their original answer, (2) research-
ing, drafting and filing their motion for judgment on the 
pleadings and (3)  [**3]  attending the February 24, 
2005, hearing. Id. Defendants submitted their request for
attorney fees and costs on August 12, 2005. Doc # 38.

After reviewing the applicable law, the court con-
cludes it cannot sanction the filing of the original com-
plaint with an award of fees under § 1927. [HN1] "The 
filing of a complaint may be sanctioned pursuant to Rule 
11 or a court's inherent authority, but it may not be sanc-
tioned pursuant to § 1927." In re Keegan Mgmt Co, Se-
curities Litigation, 78 F3d 431, 435 (9th Cir 1996). This 
is so because § 1927 "applies only to unnecessary filings 
and tactics once a lawsuit has begun." Id; see also Zaldi-
var v City of Los Angeles 780 F2d 823, 831 (9th Cir 
1986) ("[T]he multiplication of proceedings is punished, 
thus placing initial pleadings beyond [§ 1927's] reach."); 
In re Yagman, 796 F.2d 1165, 1187 (9th Cir), amended, 
803 F2d 1085 (9th Cir 1986). Although the court is ulti-
mately responsible for ensuring that the law is correctly 
applied in any case, the court notes that Burris and 
Washington failed to bring this point of law to the court's 
attention in their responses to the [**4]  OSC.

The court now turns to evaluating the propriety of 
Rule 11 sanctions for the conduct addressed in the July 
26 order.

II

[HN2] "Where, as here, the complaint is the primary 
focus of Rule 11 proceedings, a district court must con-
duct a two-prong inquiry to determine (1) whether the 
complaint is legally or factually baseless' from an objec-
tive perspective, and (2) if the attorney has conducted a 
reasonable and competent inquiry' before signing and 
filing it." Christian v Mattel, Inc, 286 F3d 1118, 1127 
(9th Cir 2002) (quoting Buster v Greisen, 104 F3d 1186, 
1190 (9th Cir 1997)). In other words, it is not enough 
that an attorney conducted an insufficient factual investi-
gation before filing the complaint; the complaint must 
also be, from an objective perspective, legally or factu-
ally baseless. See In re Keegan, 78 F3d at 434-35 (dis-
approving Unioil, Inc v E F Hutton and Co, 809 F2d 548 
(9th Cir 1986)). The inquiry whether the complaint is 
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factually baseless can be stated thus: Would a reasonable 
attorney have believed plaintiff's complaint to be well-
founded in fact based on what a reasonable attorney 
would have known [**5]  at the time? See id at 434.

With these legal principles in mind, the court turns 
to the responses to the OSC submitted by Burris and 
Washington.

A

The first two pages of Burris's response read like a 
curriculum vitae rather than a response to an order to 
show cause. While the court does not doubt Burris's past 
contributions to the California legal community, these 
accomplishments do not explain or mitigate Burris's cur-
rent behavior. Indeed, Burris's years of experience and 
success serve to magnify the egregiousness of the con-
duct at issue in this case.

Turning to the relevant portions of Burris' response, 
Burris claims that, initially, he and  [*599]  plaintiffs 
"had a lengthy discussion about what happened to Greg-
ory Lewis (the decedent) and any related legal claims." 
Burris Resp at 3 P 7. Burris claims that "during the meet-
ing[,] plaintiffs gave [him] the names of potential wit-
nesses." Id P 8. Burris informs the court:

   As is my customary practice, I hired a 
Private Investigator to follow up with the 
witnesses whose names were provided by 
the plaintiffs and to canvass the neighbor-
hood for potential witnesses. The investi-
gator was Harvey Yarbrough.  [**6]  
Prior to filing the lawsuit, Mr Yarbrough 
provided me with an oral report with re-
gard to the status of his investigation. I 
have been unable to contact Mr 
Yarbrough at this time regarding this case 
due to his retirement from private investi-
gation.

Id P 9.

Burris's response does not state whether Yarbrough 
confirmed or refuted plaintiffs' account of events sur-
rounding the death of Glen Willis. Indeed, Burris does 
not substantively inform the court regarding anything 
Yarbrough allegedly told Burris. The court does not 
know who Yarbrough investigated, what these persons 
witnessed and relayed to Yarbrough or whether 
Yarbrough relayed this information to Burris.

Next, Burris states that he contacted Protection and 
Advocacy Inc (PAI), a publicly funded organization that 
advocates for the mentally and physically impaired. Id at 
4 P 10. Burris contacted PAI "seeking information about 

[cases] similarly related" to plaintiffs' case. Id. Burris 
states that "[PAI] was somewhat helpful in assessing this 
case." Id.

Based on these events alone, Burris asserts that he 
signed and filed plaintiffs' complaint "based upon [his] 
understanding of the facts [**7]  at the time." Id at 65 
Cal. 300, 4 P 11. Accordingly, Burris signed the com-
plaint based on (1) a single interview with plaintiffs, (2) 
an oral "status" report (the substance of which remains a 
mystery) from a now-unavailable Yarbrough and (3) 
some form of limited conduct with PAI, an agency with 
having no connection to the events giving rise to plain-
tiffs' complaint. This is not an adequate investigation. 
Burris does not explain (1) how the new and substan-
tially different facts contained in the first amended com-
plaint (FAC) were discovered or (2) why his adequate 
prefiling investigation (which Burris appears to claim he 
conducted) failed to uncover these "new" facts.

B

Burris states that "[a]t some point in the process, the 
case was assigned to Miles Washington, a member of 
this bar, who leases office space in my suite, and who 
frequently works on my cases as an independent contrac-
tor." Id at P 12. Washington's response to the court's 
OSC is essentially one-page in length. Doc # 33. Al-
though short, Washington's response (unlike Burris's 
response) is quite telling regarding the events that pre-
ceded the filing of plaintiffs' complaint.

Washington states that he "was [**8]  requested by 
Mr Burris to prepare and file a complaint" in this case. Id 
at 2 P 2. Washington states that "when [he] received the 
file, it contained a claim dated August 13, 2003. The 
matter had been referred to the Citizen's Complaint Re-
view Board but had not been heard." Id. Washington 
states that he

   drafted the complaint on the basis of the 
facts stated in the claims which contained 
no allegations that Officer Clement shot 
Mr Willis. There were no documents in 
the file which indicated that there was 
more to the incident than had been de-
scribed in the claim. I thought I had suffi-
cient information to prepare the com-
plaint.

Id P 3.

Accordingly, Washington admits that he drafted and 
filed plaintiffs' complaint based entirely on papers con-
tained in a file; he conducted no independent investiga-
tion into the allegations. It appears Burris then signed the 
complaint with no further investigation.
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Moreover, at the February 24, 2005, hearing, Wash-
ington represented that this inadequate investigation 
could be explained because the statute of limitations on 
plaintiffs' claims was about to expire. Notably, Washing-
ton's  [*600]  response to the OSC does [**9]  not ex-
plain this blatantly false representation.

Finally, Washington states that "[w]hen I received 
defendants' motion for judgment on the pleadings, I con-
tacted the clients to review the facts and instructed an 
investigator to get statements from witnesses whose 
names I had received from the clients. I [then] learned 
that Officer Clement had taken the action which was first 
in the proposed amended complaint." Id at P 4. In effect, 
therefore, Washington confirms that neither he nor 
Burris made a reasonable inquiry in this case prior to 
defendants' filing a motion for judgment on the pleadings 
pursuant to FRCP 12(c). In sum, the court has no trouble 
concluding that the prefiling factual investigation was 
objectively inadequate.

Further, had an investigation of the type made after 
the filing of defendants' Rule 12(c) motion been con-
ducted prior to the filing of plaintiffs' complaint, the 
egregiously different facts contained in the FAC would 
no doubt have surfaced. In other words, the complaint 
was, objectively, factually baseless. After a reasonable 
investigation, a reasonable lawyer would have known the 
complaint was [**10]  not well founded in fact. Had 
Burris and Washington conducted themselves as reason-
able lawyers, defendants would not have been put to an-
swering the frivolous original complaint and moving for 
judgment on the pleadings. Rule 11 sanctions are there-
fore appropriate.

III

A

In response to the July 26, 2005, order, defendants 
submitted an accounting of attorneys' fees and expenses 
incurred in connection with plaintiffs' frivolous original 
complaint. That information has assisted the court in 
assigning a monetary value to the burden imposed by 
Burris and Washington's sanctionable conduct. Although 
the court continues to believe that defendants should not 
have to bear the cost of defending against the original 
complaint, the court, regretfully, cannot award attorneys' 
fees and costs pursuant to Rule 11 given the posture of 
this proceeding. [HN3] Rule 11 "distinguishes between 
sanctions imposed upon motion of a party and those im-
posed by show-cause order on the initiative of the court." 
Barber v Miller, 146 F3d 707, 711 (9th Cir 1998). Spe-
cifically, the court cannot on its own initiative impose 
sanctions by directing payment of attorneys' fees and 
expenses incurred as a result [**11]  of a Rule 11 viola-
tion. Id.

Rule 11 sanctions are designed to deter, not com-
pensate. The court finds that Burris and Washington's 
conduct is best deterred by forcing them to bear the so-
cial costs of their actions. Here, those costs include ex-
penses needlessly incurred by defendants in litigating the 
original complaint; the court will fashion a sanction on 
this basis. The court does not suggest, however, that un-
necessary legal fees are the only social consequences of 
carelessly invoking the judicial process.

With the benefit of defendants' submissions, the 
court turns to quantifying the burden that was unjustifia-
bly imposed upon defendants by the filing of a frivolous 
complaint.

B

[HN4] To determine a reasonable attorney fee 
award, the court employs the lodestar method. Yahoo!, 
Inc v Net Games, Inc, 329 F Supp 2d 1179, 1182 (ND 
Cal 2004). "Three figures are salient in a lodestar calcu-
lation: (1) counsel's reasonable hours, (2) counsel's rea-
sonable hourly rate and (3) a multiplier thought to com-
pensate for various factors (including unusual skill or 
experience of counsel or the ex ante risk of nonrecovery 
in the litigation)." In re HPL Techs., Inc., Secs. Litig., 
366 F. Supp. 2d 912, 919 (ND Cal 2005) [**12]  
(Walker, J). A multiplier is irrelevant to the fee calcula-
tion in this instance because the court need not consider 
the results achieved by defense counsel in connection 
with the original complaint. Indeed, the original com-
plaint collapsed from the weight of its own inadequacies. 
Accordingly, the court need only consider defense coun-
sel's reasonable hours and reasonable hourly rate in com-
puting the lodestar.

Defendants requested compensation for 59 hours of 
legal services (49 hours expended by  [*601]  attorneys 
and 10 hours expended by a paralegal) performed in 
connection with (1) drafting and filing their original an-
swer, (2) researching, drafting and filing their motion for 
judgment on the pleadings and (3) attending the February 
24, 2005, hearing. Doc # 39 (Hodgkins Decl) at 2-3. The 
court finds defendants' request for 59 hours to be reason-
able.

The court now turns to determining a reasonable 
hourly rate. More than one methodology exists to make 
this determination. Billing all attorney time at a 
"blended" hourly rate is probably the appropriate meth-
odology in most lodestar calculations based on its sim-
plicity and promotion of efficiency. HPL Technologies, 
366 F Supp 2d at 921. [**13]  Such blended rates (per-
haps in the $ 200 per hour neighborhood) typically de-
pend on "the overall billing mix" including substantial 
time expended by junior attorneys with less experience 
and low hourly billing rates. Id.
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In Laffey v Northwest Airlines, Inc, 572 F Supp 354 
(DDC 1983), aff'd in part, rev'd in part on other grounds, 
241 U.S. App. D.C. 11, 746 F2d 4 (DC Cir 1984), the 
court employed a variety of hourly billing rates to ac-
count for the various attorneys' different levels of experi-
ence. The Laffey methodology is useful when an unusu-
ally large fraction of either senior or junior attorney time 
is necessary, and spent, by counsel in light of the com-
plexity of the issues presented in a case.

The court notes that defendants' counsel, namely 
James Hodgkins and Chris Kee, both have over 13 years 
of legal experience. Nevertheless, the court concludes 
that a "blended hourly rate" rather than the Laffey meth-
odology is sufficient in this case to reflect the market rate 
for defendants' counsels' services. Plaintiffs' original 
complaint was far from complex; indeed, were it not for 
Burris and Washington's inexplicable behavior, this case 
would be a ordinary § 1983 complaint [**14]  the likes 
of which the City of Oakland no doubt handles on a 
regular basis. Accordingly, while the court notes Hodg-
kins and Kee's many years of experience and the quality 
of work they have produced, such senior attorney time 
was not required to answer and draft a Rule 12(c) motion 
in the present case. Hence, a blended hourly rate is suffi-
cient to compensate defendants.

On several occasions, the court has calculated an av-
erage market rate in the local legal community as a 
whole using public data from the United States Census 
Bureau and Bureau of Labor Statistics ("BLS"). See, e g, 
Yahoo!, 329 F Supp 2d at 1189; Allen v Bay Area Rapid 
Transit Dist, 2003 U.S. Dist. LEXIS 24917, 2003 WL 
23333580, at *6 (ND Cal 2003); Gilliam v Sonoma City, 
2003 U.S. Dist. LEXIS 25751, 2003 WL 23341211, at *3 
(ND Cal 2003). In Yahoo!, the court explained that:

   The BLS provides data on the hourly 
wages earned by attorneys * * *. To esti-
mate the hourly rates billed to clients, the 
court first calculated the ratio of net re-
ceipts to gross receipts from data com-
piled by the Census Bureau. This ratio 
was used to approximate the overhead 
costs that would be incorporated in the 
hourly rates billed to clients.  [**15]  The 
court then divided the BLS wage data (w) 
by the ratio of net receipts (nr) to gross 
receipts (gr) to determine an estimated 
average market rate (r) * * *.

Id at 1189.

This methodology is represented by the following 
equation: r = w / (nr/gr). Stated another way, the average 
market rate r = w * (gr/nr). The most recent census data 

describing gross and net receipts by law partnerships are 
located in "Statistical Abstract of the United States: 
2004-2005" ("2004 Statistical Abstract"). See United 
States Census Bureau, Statistical Abstract of the United 
States: 2004-2005, tbl 718, available at 
http://www.census.gov/statab/www/. The 2004 Statisti-
cal Abstract provides gross and net receipts for the year 
2001. For law partnerships, gross receipts totaled $ 91 
billion and net receipts totaled $ 32 billion. This yields a 
ratio of net receipts to gross receipts of 0.351. Even 
though these data are four years old, it is adequate for 
present purposes because law firm economics should not 
vary significantly over such a short period.

The most recent data available from the BLS de-
scribing hourly wages in the San Francisco area are lo-
cated in "November 2003 Metropolitan Area [**16]  
Occupational Employment and Wage Estimates San 
Francisco,  [*602]  CA PMSA," available at 
http://www.bls.gov/oes/current/oes_7360.htm # b23-
0000 ("2003 BLS Wage Estimates"). The BLS provides 
wage estimates for "Legal Occupations" in the year 
2003. The BLS's estimates for lawyers are a median 
hourly wage of $ 65.01/hr and a mean hourly wage of $ 
70.23/hr. Id. As in Yahoo!, the court selects the higher of 
the median or mean hourly wage. Id at 1191.

Dividing the most recent mean hourly wage for law-
yers, $ 70.23/hr, by the most recent ratio of net to gross 
receipts, 0.351, yields an estimate of $ 200/hr (rounded 
down from $ 200.08/hr) as the average market rate for 
lawyers in the San Francisco area. Applying this rate to 
the present case, the Rule 11 sanctions will reflect $ 
9,800 in attorney fees expended by Hodgkins and Kee 
(49 hours x $ 200/hour = $ 9,800).

Next, the court must determine the rate of compen-
sation for the 10 hours of work expended by paralegal 
Garced in the present case. Defendant state that Garced's 
2004 billing rate is $ 92/hour. Hodgkins Decl at 5. Under 
the Laffey matrix, which makes no adjustment based on a 
paralegal's experience, the prevailing billing rate for 
[**17]  paralegals in $ 110/hour. See 
www.usdoj.gov/usao/dc/Divisions/Civil_Division?Laffe
y_Matrix_4html. The court will simply split the differ-
ence and assign a rate of $ 100/hour to Garced's work. 
The Rule 11 sanctions will reflect $ 1,000 in paralegal 
fees expended by Garced (10 hours x $ 100/hour = $ 
1,000).

IV

Given the unitary nature of Burris and Washington's 
conduct in this case, they are jointly and severally liable 
for the full amount of the Rule 11 sanctions. Kona En-
terprises, Inc v Estate of Bishop, 229 F3d 877, 888-89 
(9th Cir 2000); see also Pekarsky v Ariyoshi, 575 F Supp 
673, 676-77 (D Hawaii 1983) (Schwarzer, J).
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Further, such sanctions are appropriate at this point 
in the proceedings. Regardless whether the plaintiffs in 
this case ultimately prevail on claims asserted in the 
amended complaint, the present conduct of their counsel 
will not be vindicated. Proving the truth of the amended -
- and drastically different -- factual allegations will not 
alter the objective baselessness of the original allega-
tions. Sanctioning such conduct of Burris and Washing-
ton now puts to rest that matter and they may now move 
on into the second (and hopefully [**18]  more promis-
ing) phase of this litigation.

V

The July 26, 2005, order (Doc # 36) is VACATED. 
John L Burris and Miles Washington are hereby 
SANCTIONED pursuant to FRCP 11. Pursuant to FRCP 
11(c)(1)(2), Burris and Washington are ORDERED to 
pay sanctions in the amount of $ 10,800 to the court on 
or before November 15, 2005.

SO ORDERED.

October 27, 2005

VAUGHN R WALKER

United States District Chief Judge 




